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RESOLUTION NO. 85-97 

RESOLUTION APPROVING AGREEMENT WITH 
SOUTHERN PACIFIC TRANSPORTATION C W A N Y  

u"D UTILITIES CROSSING (CALFFORNIA STREFT) 

RESOLVED, that the City Council of the City of M i  does hereby 
approve an Agreerrent With the Southern P a c i f i c  Transportation Ccanpany 
for the construction and maintenance of a sanitary sewer under t h e  
railroad crossing at California Street (L-203744/D-63760) , a copy of 
which is  attached hereto, identified as -it "A" and thereby made a 
part hereof. 

BE IT EVRTHEX RESOLVED, that the C i t y  C o u n c i l  of the City of Iadi 
hereby.authorizes the Mayor and City Clerk to execute the subject 
A g r e e m e n t  on behalf of the City. 

Dated: August 7, 1985 

I hereby c e r t i f y  that Resolution No, 85-97 was  passed 
and adopted by the Icdi City Council at its Regular Meeting 
of August 7, 1985 by the following vote: 

AYES : Council Members - Olson, Pinkerton, Reid, 
Snider , and Hinchman (Mayor) 

NOES : Council Members - None 

ABSENT: Council Mmkrs - None 

ATTEST : 

City C l e r k  
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RELMIS: DE-104 - 0 8 - X  (N) 

I 
THIS IPU'DENTURE, made t h i s  1 9 8 5 ,  by and  , 

bezxeen SOUTHERN PACIFIC D e l a w a r e  c o r p o r a t i o n ,  

? e r e i n  terrrred " R a i l r o a d , "  and CITY O F  L O D I ,  a m u n i c i p a l  c o r p o r a t i o n  of 

t h a  S t a t e  of  C a l i f o r n i a ,  address: P .  0. Box 3 2 0 ,  Lodi, C a l i f o r n i a  9 5 2 4 1 ,  

F-ezein terixed "Grantee"  ; 

PJITKESSETH: 

1. Xai l road  hereby  g r a n t s  t o  Grantee ,  subject t o  t h e  reservations, 
cs-.7enzmts and c o n d i t i o n s  h e r e i n  con ta ined ,  the r i g h t  t o  c o n s t r u c t ,  r econ-  
s t r u c t ;  m a i n t a i n  and o p e r a t e  a twelve  ( 1 2 )  i n c h  s a n i t a r y  s e w e r  p i p e l i n e ,  
h e r e i n a f t e r  terned " s t r u c t u r e , "  i n ,  upon, a l o n g ,  across and b e n e a t h  the 
~ r o p r t y  ar.d t r a c k s  of R a i l r o a d ,  a t  o r  nea r  Lodi,  i n  t h e  Coun ty  of  San 
Zozquin, Stite of C a l i f o r n i a ,  c r o s s i n g  t h e  c e n t e r  l i n e  of s a i d  t r a c k s  
zt Z a g i n e e r ' s  Station 28+00, M i l e  Post 1 0 4 . 0 8 ,  i n  t h e  location shown on 
t3s p r h t  o f  R a i l r o a d ' s  Drawing 6 0 7 6  r e v i s e d  March 1 2 ,  1 9 8 5 ,  a t t a c h e d  and 
r a Z e  a p a r t  h e r e o f .  . 

S a i d  s t r E c t u r e  s h a l l  be i n s t a l l e d  i n  a c c o r d a n c e  w i t h  minimum stand- 
E ~ Z S  cf Forn C. s .  1 7 4 1 ,  a l s o  a t t a c h e d  and made a part hereof; p r o v i d e d  
t h z t  such standards are  n o t  i n  c o n f l i c t  with n o r  less than t h o s e  r e q u i r e d  
ty I E W ,  

1-2. A s  a p a r t  c o n s i d e r a t i o n  f o r  t h e  r i g h t s  h e r s i n  granted, Grantee 
L -  c : y z l l  p a y  to Rai l road  the sum of Three Hundred Seventy-five D o l l a r s  
( 5 3 7 5 3 .  

* 

* 
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2,  P r o j e c t  m a r k e r s  i n  form a n d  s i z e  s a t i s f a c t o r y  t o  R a i l r o a d ,  
i d e n t i f y i n g  t h e  f a c i l i t y  a n d  its o w n e r I  w i l l  be i n s t a l l e d  a n d  
c o n s t a n t l y  m a i n t a i n e d  by and a t  t h e  e x p e n s e  of G r a n t e e  a t  R a i l r o a d  
p r o p e r t y  lines o r  s u c h  l o c a t i o n s  a s  Railroad shall a p p r o v e .  S u c h  
m a r k e r s  s h a l l  be r e l o c a t e d  o r  removed u p o n  r e q u e s t  of R a i l r o a d  
w i t h o u t  e x p e n s e  t o  R a i l r o a d .  

Absence of m a r k e r s  d o e s  n o t  c o n s t i t u t e  a w a r r a n t y  by R a i l r o a d  of 
n o  s u b s u r f a c e  i n s t a l l a t i o n s .  

3 .  T h i s  g r a n t  is made s u b j e c t  a n d  s u b o r d i n a t e  t o  t h e  prior a n d  
c o n t i n u i n g  r i g h t  a n d  o b l i g a t i o n  o f  Railroad , i t s  s u c c e s s o r s  a n d  
a s s i g n s ,  t o  use a l l  t h e  property d e s c r i b e d  h e r e i n  i n  the p e r f o r m a n c e  
o f  i ts  d u t y  a s  a common c a r r i e r r  and t h e r e  is reserved u n t o  Rai l . road ,  
i t s  s u c c e s s o r s  and  a s s i g n s l  the r i g h t  ( c o n s i s t e n t  with t h e  r i g h t s  
h e r e i n  g r a n t e d )  t o  c o n s t r u c t ,  r e c o n s t r u c t #  m a i n t a i n  a n d  u s e  e x i s t i n g  
and  f u t u r e  r a i l r o a d  t r a c k s r  f a c i l i t i e s  a n d  a p p u r t e n a n c e s  a n d  e x i s t i n g  
and  f u t u r e  t r a n s p o r t a t i o n ,  c o m m u n i c a t i o n  a n d  p i p e l i n e  f a c i l i t i e s  a n d  
a p p u r t e n a n c e s  i n l  upon,  o v e r ,  u n d e r ,  across a n d  a l o n g  s a i d  p r o p e r t y .  

4 .  T h i s  g r a n t  is made s u b j e c t  t o  a l l  l i c e n s e s r  leases,  ease- 
m e n t s ,  r e s t r i c t i o n s r  c o n d i t i o n s r  c o v e n a n t s I  e n c u m b r a n c e s ,  l i e n s  
and  c la ims of t i t l e  which may a f f e c t  s a i d  p r o p e r t y  a n d  the word 
" g r a n t "  a s  used h e r e i n  s h a l l  n o t  be c o n s t r u e d  a s  a c o v e n a n t  a g a i n s t  
t h e  .exis tence of a n y  t h e r e o f  

__ - 
5 , -  The r i g h t s - h e r e i n  g r a n t e d  t o  G r a n t e e  s h a l l  i a p s e  a n d  become 

v o i d  i f  t h e  c o n s t r u c t i o n  of s a i d  structure upon s a i d  p r o p e r t y  is n o t  
commenced w i t h i n  one (1) y e a r  from t h e  d a t e  f i r s t  h e r e i n  w r i t t e n .  

6. G r a n t e e  shall b e a r  t h e  e n t i r e  c o s t  and e x p e n s e  of c o n s t r u c t -  
i n g ,  r e c o n s t r u c t i n g  a n d  m a i n t a i n i n g  s a i d  s t r u c t u r e  u p o n  s a i d  
p r o p e r t y .  G r a n t e e  a g r e e s  t h a t  a l l  work upon  o r  i n  c o n n e c t i o n  w i t h  
s a i d  s t r u c t u r e  s h a l l  be done a t  such t i m e s  a n d  in such m a n n e r  as n o t  
t o  i n t e r f e r e  i n  a n y  way w h a t s o e v e r  with t h e  o p e r a t i o n s  of R a i l r o a d ,  
The p l a n s  for a n d  t h e  c o n s t r u c t i o n  o r  r e c o n s t r u c t i o n  of said s t r u c -  
t u r e  s h a l l  be s u b j e c t  t o  t h e  a p p r o v a l  of Railroad. 

G r a n t e e  a g r e e s  t o  r e i m b u r s e  R a i l r o a d  f o r  t h e  c o s t  and e x p e n s e  t o  
R a i l r o a d  o f  f u r n i s h i n g  a n y  mater ia l s  o r  p e r f o r m i n g  any  l a b o r  i n  
connec t ion  with the c o n s t r u c t i o n ,  reconstruction, maintenance a n d  
removal of s a i d  s t r u c t u r e ,  i n c l u d i n g ,  but n o t  limited to, the 
i n s t a l l a t i o n  a n d  removal  o f  s u c h  f a l s e w o r k  a n d  other protection 
b e n e a t h  o r  a l o n g  R a i l r o a d ' s  t r a c k s ,  and t h e  f u r n i s h i n g  of s u c h  
watchmen, f l a g m e n  and  i n s p e c t o r s  a s  R a i l r o a d  deems n e c e s s a r y ,  

7, I n  t h e  e v e n t  R a i l r o a d  shall a t  any time so r e q u i r e I  G r a n t e F l  
a t  G r a n t e e ' s  e x p e n s e r  s h a l l  r e c o n s t r u c t ,  a l t e r ,  r e loca te  s a i d  struc- 
t u r e  o r  o t h e r w i s e  improve  s a i d  s t r u c t u r e  upon receipt  of w r i t t e n  
n o t i c e  f rom R a i l r o a d  so  t o  do. 
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8.  G r a n t e e  s h a l l ,  a t  i t s  e x p e n s e ,  comply w i t h  a l l  a p p l i c a b l e  
l a w s ,  r e g u l a t i o n s ,  r u l e s  a n d  o r d e r s  r e g a r d l e s s  of w h e n  t h e y  become  Of  
became e f f e c t i v e ,  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,  those r e l a t i n g  t o  
h e a l t h ,  s a f e t y  , n o i s e  , e n v i r o n m e n t a l  p r o t e c t i o n ,  w a s t e  d i s p o s a l ,  a n d  
w a t e r  a n d  a i r  q u a l i t y ,  a n d  f u r n i s h  s a t i s f a c t o r y  e v i d e n c e  of s u c h  
c o m p l i a n c e  upon r e q u e s t  of R a i l r o a d ,  

S h o u l d  a n y  d i s c h a r g e ,  l e a k a g e ,  spillage, emission o r  p o l l u t i o n  of 
a n y  t y p e  o c c u r  upon or a r i s e  f rom t h e  p r e m i s e s  cove red  h e r e u n d e r  a s  a 
r e s u l t  of G r a n t e e ' s  use, p r e s e n c e r  o p e r a t i o n s  o r  e x e r c i s e  of t h e  
r i g h t s  g r a n t e d  h e r e u n d e r r  G r a n t e e  shall, a t  its e x p e n s e ,  be o b l i g a t e d  
t o  c l e a n  a l l  p r o p e r t y  a f f e c t e d  t h e r e b y ,  w h e t h e r  o w n e d  o r  c o n t r o l l e d  by 
R a i l r o a d ,  o r  a n y  t h i r d  p e r s o n ,  t o  t h e  s a t i s f a c t i o n  of  R a i l r o a d  
( i n s o f a r  a s  t h e  p r o p e r t y  owned or c o n t r o l l e d  by R a i l r o a d  is c o n c e r n e d )  
a n d  a n y  g o v e r n m e n t a l  body h a v i n g  j u r i s d i c t i o n  i n  t h e  mat ter .  Railroad 
may, a t  i ts  o p t i o n ,  c l e a n  R a i l r o a d ' s  p remises ;  i f  R a i l r o a d  e l e c t s  t o  
d o  s o ,  G r a n t e e  s h a l l  p a y  R a i l r o a d  t h e  cost of s u c h  c l e a n u p  p r o m p t l y  
upon t h e  r ece ip t  of a b i l l  t h e r e f o r .  

G r a n t e e  a g r e e s  t o  i n v e s t i g a t e ,  release, i n d e m n i f y  and d e f e n d  
R a i l r o a d  f rom a n d  a g a i n s t  a l l  l i a b i ~ i t t y ,  cost and e x p e n s e  ( i n c l u d i n g ,  
w i t h o u t  l i m i t a t i o n ,  a n y  f i n e s ,  p e n a l t i e s l  j u d g m e n t s !  l i t i g a t i o n  c o s t s  
a n d  a t t o r n e y  fees )  i n c u r r e d  by R a i l r o a d  a s  a r e s u l t  of G r a n t e e ' s  
b r e a c h  of t h i s  s e c t i o n ,  o r  a s  a r e s u l t  of a n y  s u c h  d i s c h a r g e ,  leak- 
a g e ,  s p i l l a g e ,  e m i s s i o n  o r  p o l l u t i o n ,  r e g a r d l e s s  of w h e t h e r  s u c h  
l i a b i l i t y ,  c o s t  o r  e x p e n s e  a r i s e s  d u r i n g  t h e  t i m e  t h i s  i n d e n t u r e  i s  
i n  e f f e c t  o r  t h e r e a f t e r ,  unless such  liability, c o s t  o r  e x p e n s e  is 
p r o x i m a t e l y  c a u s e d  s o l e l y  a n d  e x c l u s i v e l y  by t h e  a c t i v e  n e g l i g e n c e  of 
R a i l r o a d ,  i t s  o f f i c e r s ,  a g e n t s  o r  employees. 

9. As p a r t  c o n s i d e r a t i o n ,  G r a n t e e  a g r e e s  to pay R a i l r o a d  a n  
amount  e q u a l  to a n y  a n d  a l l  assessments  which may be l e v i e d  by o r d e r  
of any a u t h o r i z e d  l a w f u l  body a g a i n s t  the p r o p e r t y  of Railroad ( a n d  
w h i c h  may h a v e  b e e n  p a i d  by R a i l r o a d )  to d e f r a y  any p a r t  of t h e  c o s t  
o r  e x p e n s e  i n c u r r e d  i n  c o n n e c t i o n  with t h e  c o n s t r u c t i o n  of s a i d  
s t r u c t u r e  upon s a i d  p r o p e r t y  commenced w i t h i n  one  ( I )  year from t h e  
d a t e  first h e r e i n  w r i t t e n .  

10. G r a n t e e r  i ts  a g e n t s  and  employees subject to provisions 
h e r e o f ,  s h a l l  h a v e  t h e  p r i v i l e g e  of e n t r y  on s a i d  p r o p e r t y  f o r  t h e  
p u r p o s e  o f  c o n s t r u c t i n g ,  r e c o n s t r u c t i n g ,  m a i n t a i n i n g  a n d  m a k i n g  
n e c e s s a r y  r e p a i r s  t o  s a i d  s t r u c t u r e .  G r a n t e e  a g r e e s  to g i v e  R a i l r o a d  -.  

f i v e  ( 5 )  d a y s '  w r i t t e n  n o t i c e  p r i o r  t o  commencement of any work on 
s a i d  s t r u c t u r e ,  e x c e p t  e m e r g e n c y  r e p a i r s ,  in which event G r a n t e e  
s h a l l  n o t i f y  R a i l r o a d ' s  a a t h o r i z e d  r e p r e s e n t a t i v e  by phone .  G r a n t e e  
a g r e e s  t o  k e e p  s a i d  p r o p e r t y  a n d  s a i d  s t r u c t u r e  in good a n d  s a f e  
c o n d i t i o n ,  f ree  from waster s o  f a r  a s  a f f e c t e d  by G r a n t e e ' s  ope r -  
a t i o n s , ,  t o  t h e  s a t i s f a c t i o n  of R a i l r o a d ,  I f  G r a n t e e  f a i l s  t o  
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k e e p  s a i d  p r o p e r t y  a n d  s a i d  s t r u c t u r e  i n  a g o o d  a n d  s a f e  c o n d i t i o n ,  
free f rom w a s t e ,  t h e n  R a i l r o a d  may p e r f o r m  t h e  n e c e s s a r y  work a t  t h e  
e x p e n s e  of G r a n t e e ,  wh ich  e x p e n s e  G r a n t e e  a g r e e s  t o  pay  t o  R a i l r o a d  
upon demand. 

11. I n  t h e  e v e n t  any work upon or i n  c o n n e c t i o n  w i t h  s a i d  - 
s t r u c t u r e  o r  i t s  a p p u r t e n a n c e s ,  t o  b e  d o n e  u p o n  o r  a d j a c e n t  to t h e  
t r a c k s  a n d  p r o p e r t y  of R a i l r o a d ,  s h o u l d  b e  l e t  t o  a c o n t r a c t o r  by 
G r a n t e e ,  s u c h  work s h a l l  n o t  be  begun u n t i l  such contractor s h a l l  
h a v e  f i r s t  e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h  R a i l r o a d ,  s a t i s f a c t o r y  t o  
R a i l r o a d ,  a n d  i n d e m n i f y i n g  R a i l r o a d  f rom a n d  a g a i n s t  a l l  claims, 
l i a b i l i t y ,  c o s t  a n d  e x p e n s e  g r o w i n g  o u t  o f  the p e r f o r m a n c e  of t h e  
work t o  b e  d o n e  by s u c h  c o n t r a c t o r .  

1 2 ,  ' I n s o f a r  a s  i t  l a w f u l l y  may, G r a n t e e  agrees  to i n v e s t i g a t e ,  
r e l e a s e ,  d e f e n d  a n d  i n d e m n i f y  R a i l r o a d ,  i t s  o f f i c e r s ,  employees ,  
a g e n t s ,  s u c c e s s o r s  a n d  a s s i g n s ,  f r o m  a l l  c l a i m s l  l i a b i l i t y ,  c o s t  a n d  
e x p e n s e  h o w s o e v e r  same may be  c a u s e d r  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  
fees ,  f o r  l o s s  of or damage t o  p r o p e r t y  a n d  for injuries t o  o r  d e a t h  
of  p e r s o n s  a r i s i n g  o u t  of t h e  c o n s t r u c t i o n f  r e c o n s t r u c t i o n ,  m a i n t e -  
n a n c e ,  p r e s e n c e ,  use or r e m o v a l  of s a i d  s t r u c t u r e l  r e g a r d l e s s  of a n y  
n e g l i g e n c e  o r  a l l e g e d  n e g l i g e n c e ,  a c t i v e ,  p a s s i v e  o r  o t h e r w i s e ,  on 
t h e  p a r t  o f  R a i l r o a d  e m p l o y e e s -  

T h e  word " R a i l r o a d "  a s  u s e d  i n  t h i s  s e c t i o n  s h a l l  be c o n s t r u e d  
t o  i n c l u d e ,  i n  a d d i t i o n  t o  R a i l r o a d ,  t h e  successo r s l  a s s i g n s  a n d  
a f f i l i a t e d  c o m p a n i e s  of  R a i l r o a d  a n d  a n y  o t h e r  r a i l r o a d  c o m p a n y  t h a t  
may be l a w f u l l y  o p e r a t i n g  upon a n d  o v e r  t h e  tracks c r o s s i n g  o r  
a d j a c e n t  t o  s a i d  s t r u c t u r e ,  a n d  t h e  o f f i c e r s  and employees t h e r e o f .  

13. S h o u l d  G r a n t e e ,  i t s  s u c c e s s o r s  o r  a s s i g n s l  a t  a n y  time 
a b a n d o n  t h e  u s e  of s a i d  p r o p e r t y ,  o r  a n y  part t h e r e o f ,  o r  f a i l  a t  any  
time t o  u s e  t h e  same for t h e  p u r p o s e  c o n t e m p l a t e d  h e r e i n  for a 
c o n t i n u o u s  p e r i o d  of  o n e  (1) y e a r ,  t h e  r i g h t  h e r e b y  given s h a l l  c e a s e  
t o  t h e  e x t e n t  of t h e  u s e  s o  a b a n d o n e d  o r  d i s c o n t i n u e d ,  a n d  R a i l r o a d  
s h a l l  a t  once have t h e  r i g h t ,  i n  a d d i t i o n  t o l  b u t  n o t  i n  qualifica- 
t i o n  of t h e  r i g h t s  h e r e i n a b o v e  r e s e r v e d ,  t o  resume e x c l u s i v e  
p o s s e s s i o n  o f  s a i d  p r o p e r t y  or t h e  p a r t  t h e r e o f  the use of which is 
s o  d i s c o n t i n u e d  o r  a b a n d o n e d ,  

Upon t e r m i n a t i o n  of t h e  r i g h t s  a n d  p r i v i l e g e s  h e r e b y  g r a n t e d r  
G r a n t e e ,  a t  i ts  own c o s t  a n d  e x p e n s e ,  a g r e e s  t o  remove s a i d  s t r u c t u r e  
f r o m  s a i d  p r o p e r t y  and r e s t o r e  s a i d  p r o p e r t y  as nearly as p r a c t i c a b l e  
t o  t h e  same s t a t e  a n d  c o n d i t i o n  i n  w h i c h  i t  e x i s t e d  p r i o r  t o  the 
c o n s t r u c t i o n  of s a i d  s t r u c t u r e .  S h o u l d  G r a n t e e  i n  s u c h  e v e n t  f a i l ,  
n e g l e c t  or refuse t o  remove  s a i d  s t r u c t u r e  a n d  r e s t o r e  s a i d  p r o p e r l y ,  
s u c h  r e m o v a l  a n d  r e s t o r a t i o n  may be p e r f o r m e d  by R a i l r o a d ,  a t  t h e  
e x p e n s e  of  G r a n t e e ,  w h i c h  e x p e n s e  G r a n t e e  a g r e e s  t o  pay t o  R a i l r o a d  
upon demand, o r  R a i l r o a d  may, a t  i ts o p t i o n ,  assume o w n e r s h i p  of s a i d  
a t  r u c t u  r e .  

-4- 
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14, T h e  p a r t i e s  i n t e n d  t h a t  the promises and obligations of 
this i n d e n t u r e  s h a l l  c o n s t i t u t e  c o v e n a n t s  running w i t h  the land s o  as 
t o  b i n d  and b e n e f i t  t h e i r  r e s p e c t i v e  successors and assigns, 

, 
II J STATE OF CALIFORNIA 

CITY AND C O U N n  OF SAN FRANCISCO 

LUNDIN ON (ONE THIS M A ~ Z A ) ,  1S-i- DAY OF A N +b AR 
FRANCISCO, STATE OF CALIFORNIA, PE OYALLY APPEARED U. El FOWLER, PERSONALLY 
KNOWN TO ME (OR PROVED TO ME ON THE BASIS OF SATISFACTORY EVIDENCE) TO 3 E  THE 
PERSON WHO EXECUTED THE WITHIN INSTRUMENT, AS MANAGER-MISCELLANEOUS CONTRACTS 
ov BEHALF OF THE CORPORATION THEREIN NAMED AND ACKNOULEDGED TO ME THAT THE 
CORPORATION EXECUTED IT. 

1985, BEFORE ME, CHRISTOPHER M 
FOR THE C I T Y  AND COUNTY OF SAN 

AND COUNTY Of, 
SAN FRANCISCO 

IN WITNESS WHEREOF, the p a r t i e s  h e r e t o  h a v e  c a u s e d  t h e s e  

p r e s e n t s  t o  be e x e c u t e d  i n  duplicate as of t h e  day and year f i r s t  

h e r e i n  written. 

SOUTHSAW PACIFIC TXANSPORTATION 
COYLPANY, 

BY I ?& ' * /  'I 

Secretarv 

, 
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